STATE DEPARTMENT OF REHABILITATION SERVICES

SPECIAL SCHOOLS


612:20-3-38.  Use of alcohol, drugs and controlled substances by employees (Drug-


Free Workplace)

(a)  The Department of Rehabilitation Services has committed itself to a continuing good faith effort to maintain a drug-free workplace. 1  The Oklahoma School for the Blind and the Oklahoma School for the Deaf recognize that alcohol and drug abuse in the workplace has become a major concern. The object of the schools' alcohol and drug prevention program is to provide a safe and secure workplace to comply with federal and state health and safety regulations, and to prevent accidents.

(b)  Staff development programs shall be conducted to inform each employee of the school's drug-free workplace program; the dangers of drug abuse in the workplace; this policy; available drug counseling and rehabilitation programs; and the penalties that may be imposed for drug abuse violations occurring in the workplace.

(c)  The unlawful possession, sale, distribution, manufacture, or use of any drug, narcotic or controlled substance as defined in the Uniform Controlled Dangerous Substances Act and/or Title 63 O.S. 2-10 by any employee at any time on school premises or while on school business is prohibited and will not be tolerated. Judgment regarding the use of such substances will be based upon behaviors related to being under the influence of such substances or having an adverse effect upon job performance. Any employee found to be in violation of this policy will be subject to disciplinary action which may include termination of employment or satisfactory participation, at the employee's expense, in a drug abuse assistance or rehabilitation program approved for such purposes by a Federal, State, or local health, law enforcement, or other appropriate agency.

(d)  Each employee of the Oklahoma School for the Deaf or the Oklahoma School for the Blind is hereby notified that, as a condition of employment, the employee must abide by the terms of this policy. In addition, the employee must notify the Superintendent or his/her designee of any criminal drug statute conviction for a violation of this law regardless of where it occurred. Such notification must be made to the Superintendent or his/her designee no later than five (5) calendar days after conviction. In compliance with P.L. 100-690, Title V, Subtitle D., (The Drug-Free Workplace Act) the Superintendent shall provide notice of such violation to the Impact Aid Program, United States Department of Education, or other appropriate government agency within ten (10) calendar days after receiving such notice from the employee or otherwise receiving actual notice of such conviction. Within thirty (30) calendar days of receipt of the above notification, the School will take appropriate disciplinary action which may include termination of employment or require the employee to participate satisfactorily in a drug abuse assistance or rehabilitation program approved for such purposes by a Federal, State, or local health, law enforcement, or other appropriate agency at the employee's expense.

(e)  The unlawful possession, sale, distribution, manufacture, or use of an intoxicating beverage as defined in Title 37 O.S. 506 by any employee in the workplace will not be tolerated. Judgment regarding the use of such substances will be based upon behaviors related to being under the influence of such substances or having an adverse effect upon job performance. Any employee found to be in violation of this policy will be subject to disciplinary action which may include termination of employment or satisfactory participation in an alcohol abuse assistance or rehabilitation program at the employee's expense.

INSTRUCTIONS TO STAFF

1.
Alcohol and drug testing for employees

(a)
Purpose. Federal law (Omnibus Transportation Employee Testing Act of 1991) and rules of the U. S. Department of Transportation, the Federal Highway Administration and the Federal Transit Administration require alcohol and drug testing of all drivers who are required to have a commercial driver's license (CDL) and of all employees who perform safety sensitive transportation functions. This policy applies to bus drivers and those teachers and coaches who drive school buses with a capacity of 16 or more passengers including the driver as well as mechanics who do maintenance repair work on buses.

(b)
Responsibility. The Superintendent or designee of each school is responsible for the administration of the program of required alcohol and drug testing of employees who perform safety-sensitive transportation functions.

(c)
Definitions. The following words and terms, when used in this Section, shall have the following meaning unless the context clearly indicates otherwise:

(1)
"Driver" means those drivers regularly employed by the school and casual, intermittent or occasional drivers, leased drivers and independent owner-operator contractors who are either directly employed by or under lease to an employer who operates a commercial motor vehicle at the direction of or with the consent of an employer.

(2)
"Commercial vehicle" means a vehicle used to transport passengers if the vehicle is designed to transport 16 or more passengers, including the driver.

(3)
"Safety-sensitive transit employees" means mechanics who perform maintenance and repair on school vehicles.

(4)
"Controlled substances" means marijuana (THC metabolite), cocaine, amphetamines, opiates (including heroin), and phencyclidine (PCP).

(5)
"Substance abuse professional" means a licensed psychologist or social worker, a D.O. or M.D. with training in assessing and treating alcohol and controlled substances abuse, a Certified Employee Assistance Professional, or a certified National Association Alcohol and Drug Abuse Counselor.

(d)
Legal requirements.

(1)
Federal law. These policies are developed in accordance with the Omnibus Transportation Employee Testing Act of 1991, and rules promulgated by the U.S. Department of Transportation at 49 CFR 383.

(2)
United States Department of Transportation rules.

(A) The Federal Highway Administration has issued an alcohol and controlled substances rule requiring alcohol and controlled substances testing of drivers who are required to have a commercial driver's license.

(B)

The Federal Transit Administration has issued rules requiring alcohol and controlled substances testing of safety-sensitive transit employees including mechanics.

(C) 
The U. S. Department of Transportation has issued a controlled substances and alcohol testing procedures rule (49 CFR Part 40) which establishes procedures for urine testing and breath alcohol testing.

(3) 
Notification required. Oklahoma School for the Blind and Oklahoma School for the Deaf shall distribute to drivers and safety sensitive employees a copy of these policies on alcohol and controlled substances testing. (A) through (D) of this Paragraph establish information drivers and other employees who perform safety sensitive functions must be given.

(A) 
Alcohol and controlled substances tests are required;

(B) 
The results of a pre-employment controlled substances test;

(C) 
The results of random, reasonable suspicion, and post-accident tests that are positive for controlled substance(s); and

(D) The identity of the controlled substance(s) verified as positive.

(e) 
Alcohol restrictions.

(1) 
Prohibited alcohol conduct standards. Performance of a safety sensitive function is prohibited if the employee:

(A) 
has an alcohol concentration 0.04 or greater as measured on a breath test;

(B) 
after having tested at more than 0.04 concentration, possessing alcohol at work, using alcohol at work, using alcohol within four hours before the start of work, or using alcohol within eight hours of an accident, has not been retested and posted a concentration of less than 0.02;

(C) 
after testing from 0.02 to 0.039 concentration during a pre-employment, post-accident, random, reasonable suspicion, return to work or follow-up test, has not been off work at least 24 hours;

(D) 
is under the influence of or impaired by alcohol, as shown by the behavioral, speech and performance indicators of alcohol misuse;

(E)
 
is known to possess alcohol at the workplace;

(F) 
is known to use alcohol during duty performance;

(G) 
is known to have used alcohol within the four hours previous to performing duties;

(H) 
has had an accident within the last eight hours and has not taken a breath test showing clearance from banned alcohol levels; or

(I) has refused to take an alcohol test.

(2) 
Medication. Alcohol use includes the consumption of any medication containing any amount of alcohol.

(3) 
Required alcohol tests. (A) through (F) if this Paragraph gives information as to when alcohol tests are required.

(A) 
Pre-employment tests are conducted after an offer to hire, but before actually performing driving or other safety sensitive functions for the first time. It is also required when employees transfer to a safety sensitive position.

(B) 
Random tests may be conducted on an unannounced basis just before, during or just after performance of safety sensitive functions.

(C) 
Reasonable suspicion tests are conducted when a trained supervisor observes behavior or appearance that is characteristic of alcohol misuse. Observation must occur during, just preceding, or just after the period of the work day that the employee is required to be in compliance with the law.

(D) 
Post-accident tests are conducted after an accident involving an employee whose performance could have contributed to the accident, or when a driver receives a moving traffic violation arising from the accident. The driver must remain readily available for such testing. If the driver leaves the scene of an accident without a valid reason prior to submission to such test, he or she may be deemed to have refused to submit to testing.

(E) 
Return to duty and follow-up tests are conducted when an individual who has violated the prohibited alcohol conduct standards returns prior to performing safety sensitive duties. Follow-up tests are unannounced, conducted at least six times in the first twelve months after an employee returns to duty, and may be extended for up to 60 months (five years) following return to duty.

(4) 
Test procedures. Alcohol testing procedures will be conducted in a manner which meets the requirements of 49 CFR 40. Oklahoma School for the Deaf and Oklahoma School for the Blind will pay for required pre-employment, random sample, reasonable suspicion, and post-accident testing. The employee will pay for return-to-duty and follow-up testing.

(f) 
Controlled substances restrictions.

(1) 
Prohibited controlled substances conduct standards. No employee shall report to driving duty or remain on duty in jobs requiring the performance of other safety-sensitive functions when:

(A) 
the employee uses any controlled substance on or off duty unless use is pursuant to the instructions of a physician who has advised the employee the use does not adversely affect the ability to perform safety-sensitive functions (documentation to this effect from the physician will be required);

(B) 
the employer has actual knowledge that an employee has used a controlled substance;

(C) 
the employee tests positive for a controlled substance(s); or

(D) 
the employee has refused to take a controlled substances test.

(2) 
Required controlled substances tests. (A) through (E) of this Paragraph give information as to when alcohol tests are required.

(A) 
Pre-employment tests are conducted after an offer to hire, but before actually performing safety sensitive functions for the first time. It is also required when employees transfer to a safety sensitive position.

(B) 
Random tests may be conducted on an unannounced basis just before, during or just after performance of safety sensitive functions.

(C) 
Reasonable suspicion tests are conducted when a trained supervisor observes behavior or appearance that is characteristic of controlled substance(s) abuse. Observation must occur during, just preceding, or just after the period of the work day that the employee is required to be in compliance with the law.

(D) 
Post-accident tests are conducted after an accident involving an employee whose performance could have contributed to the accident, or when a driver receives a moving traffic violation arising from the accident. The driver must remain readily available for such testing. If the driver leaves the scene of an accident without a valid reason prior to submission to such testing, he/she may be deemed to have refused to submit to testing.

(E) 
Return to duty and follow-up tests are conducted when an individual who has violated the prohibited controlled substance(s) abuse conduct standards returns prior to performing safety sensitive duties. Follow-up tests are unannounced; conducted at least six times in the first twelve months after an employee returns to duty, and may be extended for up to 60 months (five years) following return to duty.

(3) 
Test procedures. The Oklahoma School for the Blind and Oklahoma School for the Deaf will have their drug testing done in a manner which meets the requirements of 49 CFR 40. The school will pay for required pre-employment, random sample, reasonable suspicion, and post-accident testing. The employee will pay for return to duty and follow-up testing.

(g) 
Consequences of refusing to submit to testing. An employee covered under this policy must submit to the required tests. Refusal to submit to alcohol concentration or controlled substances testing will result in the same disciplinary action as if the employee had tests of 0.04 or greater or had tested positive for use of controlled substance(s). Any of the instances shown in (1) through (7) of this Subsection will be considered as refusal to submit to testing:

(1) 
failure to keep an appointment for any of the required tests without a valid reason and appropriate documentation;

(2) 
leaving the scene of an accident without a valid reason prior to submission to an alcohol concentration test;

(3) 
failure to present oneself within 32 hours following an accident for a controlled substances test;

(4) 
failure to provide adequate breath for testing when required without a valid medical explanation;

(5) 
engaging in conduct which clearly obstructs the testing process;

(6) 
failure to sign the alcohol testing form (if the employee does not take the tests); and/or

(7) 
refusing to submit to a confirmation test for blood alcohol concentration regardless of whether or not the employee admits alcohol misuse.

(h) 
Consequences for violation of alcohol and controlled substances policy. Consequences to employees in safety sensitive transportation functions who violate alcohol and controlled substances standards of conduct are stated in (1) through (5) of this Subsection.

(1) 
Employees with alcohol levels of 0.02 to 0.039 as indicated by a confirmation test shall be off work for at least 24 hours following administration of the confirmation test. In the event an employee must miss work due to such violation of alcohol standards, the employee is required to take sick leave, annual leave (if applicable), compensatory leave or leave without pay for each day missed if no leave is available.

(2) 
Employees suspected of being under the influence of or impaired by alcohol may not perform safety sensitive functions until 24 hours have elapsed following a determination that there was reasonable suspicion to believe the employee had violated the law's prohibitions against alcohol use, or an alcohol test shows concentration of less than 0.02. If an employee must miss work due to a violation of alcohol or controlled substances standards, the employee is required to take sick leave, annual leave (if applicable), compensatory leave or leave without pay for each day missed if no leave is available.

(3) 
Employees in safety sensitive functions testing more than 0.04 alcohol concentration, possessing alcohol at work, using alcohol at work, working within four hours after alcohol use, using alcohol within eight hours after an accident, or showing use of controlled substance(s), shall:

(A) 
be advised of resources available to the employee in evaluating and resolving problems associated with the misuse of alcohol and encouraged to use the Employee Assistance Program;

(B) 
be evaluated, at the school's expense, by a substance abuse professional who shall determine what assistance, if any, the employee needs in resolving problems associated with alcohol misuse;

(C) 
be barred from returning to work until testing for less than 0.02 alcohol concentration if the conduct involved alcohol, or a controlled substances test with a verified negative result if the conduct involved a controlled substance(s); and

(D) 
be required to take sick leave, annual leave (if applicable) compensatory leave or leave without pay for each day missed, if no leave is available, due to such violation of alcohol or controlled substances standards.

(4) 
If an employee is identified as needing assistance in resolving problems associated with alcohol misuse or controlled substances abuse, he or she must:

(A) 
be evaluated, at the employee's expense, by a substance abuse professional to determine that the employee has properly followed the rehabilitation program prescribed; and

(B) 
be subjected to unannounced follow-up alcohol and controlled substances tests on return to duty. The number and frequency of such follow-up testing shall be determined by a substance abuse professional, but shall consist of at least six tests in the first 12 months following the employee's return to duty.

(5) 
These requirements do not apply to an applicant for employment refusing to be tested or one having a pre-employment test of 0.04 or greater since such an applicant could not be hired. The requirements do not apply to an employee who refuses a return to duty test. This employee could not be returned to duty.

(i) 
Training and certification requirements. Training and certification requirements for alcohol testing of employees are stated in (1) through (2) of this Subsection.

(1) 
The required observations shall be made by a supervisor who is trained in detecting the symptoms of alcohol misuse and controlled substances use. Training must include at least 60 minutes of training for alcohol misuse and at least an additional 60 minutes of training for controlled substances use. Training shall cover the physical, behavioral, speech and performance indicators of probable alcohol misuse and use of controlled substances.

(2) 
The evidential breath testing device must be approved by the National Traffic Safety Administration. The breath alcohol technician must have successfully completed a course of instruction on EBT methodology, operation and calibration checks; the fundamentals of breath analysis for alcohol content; and the procedures required under 49 CFR 40 for obtaining breath samples, interpreting and recording EBT results.

(j) 
Release of information.

(1) 
Alcohol test records. Employee alcohol test records are confidential. Test results and other confidential information may only be released to the school and the alcohol abuse professional. Any other release of this information is only with the employee's written consent. If an employee initiates a grievance, hearing, lawsuit or other action as a result of violation of these rules, the school may release relevant information to the decision maker. If an employee is licensed, documented, or certified by a DOT agency, relevant information may be released to the decision maker in any DOT agency revocation or suspension action.

(2) 
Drug test results. A medical review officer may disclose drug test results to the school, and must disclose the results to the tested employee. Employee drug test results and records are maintained under strict confidentiality by the school, the drug testing laboratory, and the medical review officer. These records cannot be released to others without the written consent of the employee. Exceptions to these confidentiality provisions are limited to DOT agencies when license or certification actions are required or to a decision maker in arbitration, litigation or administrative proceedings arising from a positive drug test.

(k) 
Annual reports. The school must complete an annual calendar year report that summarizes the results of its alcohol and controlled substances testing programs. Required contents of the report are stated in (1) through (2) of this Subsection.

(1) 
Each annual summary must contain information on a verified positive controlled substances test result, an alcohol screening test of 0.02 or greater, or any other alcohol misuse violation and shall include the:

(A) 
number of employees subject to testing;

(B) 
number of urine specimens collected by pre-employment, random, reasonable suspicion, and post-accident tests;

(C) 
number of positive tests verified by a medical review officer by test and type of controlled substances;

(D) 
number of negative controlled substances tests verified by a medical review officer by type of test;

(E) 
number of those denied a position because of pre-employment testing of 0.04 or greater, or a verified positive controlled substances test;

(F) 
number of employees with tests verified positive by a medical review officer for multiple controlled substances;

(G) 
number of employees refusing to submit to tests;

(H) 
number of supervisors who have received alcohol and controlled substances training during the reporting period;

(I) 

number of screening alcohol tests by type of test;

(J) 
number of confirmation alcohol tests by type of test;

(K) 
number of confirmation alcohol tests showing concentrations of 0.02 or greater but less than 0.04 by type of test;

(L) 
number of employees returned to duty after complying with recommendations of a substance abuse professional and after the driver had a verified positive controlled substances test result or had engaged in prohibited alcohol misuse;

(M) 
number of employees administered alcohol and drug tests at the same time, with both a positive drug test result and an alcohol test result showing a concentration of 0.04 or greater; and

(N) 
number of employees who were found to have violated any non-testing prohibitions and any action taken in response to the violation.

(2) 
An annual summary containing only negative controlled substances test results, alcohol screening test results or less than 0.02, and not containing any other violations, shall include:

(A) 
number of employees subject to the law;

(B) 
number of urine specimens collected by type of test;

(C) 
number of negative controlled substances tests verified by a medical review officer by type of test;

(D) 
number of employees refusing to submit to a test;

(E) 
number of supervisors receiving alcohol and controlled substances training;

(F) 
number of screening alcohol tests by type of test; and

(G) 
number of employees returned to duty after complying with recommendations of a substance abuse professional after the employee had a verified positive controlled substances test result or had engaged in prohibited alcohol misuse.

(l) 
Records required. The specific records listed in (1) through (6) of this Subsection must be collected and kept.

(1) 
Collection process records, including:

(A) 
logbooks, if used;

(B) 
documents regarding the random selection process;

(C) 
Calibration documents for evidential breath testing devices;

(D) 
verification of breath alcohol technician training;

(E) 
any documents made when deciding to administer a reasonable suspicion alcohol or controlled substances test;

(F) 
any documents regarding post-accident tests;

(G) 
documents verifying any medical explanation of the inability of an employee to provide an adequate breath sample for testing; and

(H) 
annual reports.

(2) 
Test results records, including:

(A) 
copy of alcohol test form, including test results;

(B) 
the school's copy of the controlled substances test chain of custody and control form;

(C) 
documents sent by a medical review officer to the employer;

(D) 
documents relating to the refusal of an employee to submit to a test; and 

(E) 
documents presented by the employee to dispute test results.

(3) 
Records relating to other violations of the regulations by employees.

(4) 
Records relating to evaluations and determinations by a substance abuse professional concerning any employee's need for assistance as well as records concerning an employee's compliance with the recommendations of the substance abuse professional.

(5) 
Education and training, including:

(A) 
materials on alcohol misuse awareness, including a copy of school's policy on alcohol misuse;

(B) 
documentation of compliance with regulations;

(C) 
documentation of training provided to supervisors to qualify for making determinations needed for reasonable suspicion tests; and

(D) certification that training complies with requirements for such training.

(6) 
Drug testing records, including:

(A) 
agreements with collection site facilities, laboratories, medical review officers and consortia;

(B) 
names and positions of officials and their role in the school's alcohol and controlled substances testing programs;

(C) 
monthly laboratory statistical summaries of urinalyses; and

(D) 
the school's drug testing policy and procedures.

(m) 
Record retention. The time periods for retaining records are given in (1) through (3) of this Subsection.

(1) 
Information in (A) through (E) of this Paragraph shall be retained for five years:

(A) 
records indicating alcohol concentration of 0.02 or greater;

(B) 
records of employees' verified positive controlled substances test results;

(C) 
documentation of refusals to take required alcohol tests;

(D) 
calibration documentation; and

(E) 
employee evaluation and referrals.

(2) 
Information in (A) through (E) of this Paragraph shall be retained for two years:

(A) 
records related to the collection process (except calibration of EBT devices) and training;

(B) 
records of the inspection and maintenance of each EBT used in employee testing;

(C) 
documentation of employer compliance with a quality assurance plan developed by the manufacturer;

(D) 
records of the training and proficiency testing of each breath alcohol technician (BAT) used in employee testing; and

(E) 
log books, which are to record EBT's not meeting requirements of 49 CFR 40.53(b).

(3) 
Records of negative and canceled test results will be retained for one year.
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