STATE DEPARTMENT OF REHABILITATION SERVICES

VOCATIONAL REHABILITATION AND VOCATIONAL REHABILITATION

 FOR THE BLIND & VISUALLY IMPAIREDVISUAL SERVICES


612:10-1-6.  Due process  [AMENDED]
(a)  Notification of rights to due process. Any applicant or client of DVR or DVRBVIDVS dissatisfied with a determination that affects the provision of vocational rehabilitation services may request a timely review of the determination. Each applicant or client, or as appropriate, the individual's authorized representative will be informed of:

(1)  the right to get decisions regarding the individual's case reviewed by an impartial hearing officer;

(2)  the right to pursue mediation on decisions regarding the individual's case;

(3)  the names and addresses of individuals with whom requests for mediation or due process hearings may be filed;

(4)  the manner in which a mediator or impartial hearing officer may be selected; and

(5)  the availability of assistance from the client assistance program.

(b)  When notification of rights to due process is required. The notifications specified in (a) shall be provided in writing, and in appropriate accessible format:

(1)  at the time an individual applies for VR services;

(2)  at the time an individual is assigned to the State's order of selection;

(3)  at the time the Individualized Plan for Employment is developed; and

(4)  upon reduction, suspension, or cessation of VR services for the individual.

(c)  Client Assistance Program (CAP). The purpose of the Client Assistance Program (CAP) as described in this Section is to provide assistance with informing and advising clients and applicants of all available benefits under the Rehabilitation Act. When requested by clients and applicants, CAP will assist them in their relationships with projects, programs, and Community Rehabilitation Programs providing services to them under the Act.

(1)  The Oklahoma CAP has the authority to pursue legal, administrative and other appropriate remedies to ensure the protection of the rights of individuals with disabilities who are receiving treatment, services or rehabilitation under the Act within the State.

(2)  Vocational Rehabilitation agencies are required by Federal statute to advise all clients and applicants of the existence of CAP, the services provided by the program, and how to contact the program. A brochure is provided to each individual at the time of application and development of the IPE.

(3)  Counselors must assure clients and applicants have access to CAP without fear of reprisal and are not pressured against or otherwise discouraged from using CAP services.

(4)  The CAP staff members will provide the following services:

(A)  Helping clients or applicants to understand rehabilitation service programs under the Act;

(B)  Advising clients or applicants of benefits available to them through rehabilitation programs authorized under the Act and their rights and responsibilities in connection with those benefits;

(C)  Otherwise assisting clients and applicants in their relationships with projects, programs, and Community Rehabilitation Programs providing rehabilitation services under the Act;

(D)  Helping clients or applicants by pursuing or assisting them in pursuing legal, administrative, and other available remedies when necessary to ensure the protection of their rights under the Act;

(E)  Advising State and other agencies of identified problem areas in the delivery of rehabilitation services to individuals with disabilities and suggesting methods and means of improving agency performance; and

(F)  Providing information to the public concerning the CAP and Title I of the ADA.

(5)  Clients may be referred to CAP by any one of the following:

(A)  The client's counselor;

(B)  Other DRS representative;

(C)  Office of Handicapped Concerns' Hotline;

(D)  Self;

(E)  Any other interested party.

(6)  Every client or applicant has the right to protection of information provided by him/her from unauthorized or indiscriminate disclosure. DVR and DVRBVIDVS will provide CAP officials information regarding an individual's case in accordance with 612:10-1-5 and applicable Federal law and regulations.

(7)  The CAP staff will make periodic field visits to facilitate CAP's availability to clients or applicants who cannot travel to Oklahoma City.

(d)  Supervisory review. DVR and DVRBVIDVS use a supervisory review process to resolve disagreements as close to the field service delivery level as possible. The objective of the supervisory review process is a timely resolution of disagreements, and is not to be used to delay or deny a fair hearing before a hearing officer or the services of an impartial mediator. The supervisory review of a counselor determination starts the 60 day time period established under (f)(5) of this Section. The request for a fair hearing is submitted at this time in accordance with (f)(2) of this Section.

(1)  The supervisory review is usually conducted by the program manager. If the program manager was involved in the disputed determination, the field coordinator conducts the administrative review. If the field coordinator was involved in the disputed determination, the division administrator conducts the administrative review.

(2)  The decision that results from the administrative review will be stated in a letter to the individual, or to the individual's representative, with copies to the case record, the program manager, and the hearings coordinator.  The letter will identify the individual, case number, caseload, and office location. The body of the letter will state the reason for the administrative review and the decision resulting from that review. If the administrative review resolves the disagreement, the Withdrawal of Request for Hearing form must be submitted with the copy of the letter that is sent to the hearings coordinator.

(e)  Mediation. Whenever a fair hearing is requested under this Section, mediation shall be offered as an option to resolve a disputed decision.  DRS uses the voluntary mediation services of the Oklahoma Supreme Court. The  supervisor will arrange for a mediator with the Early Settlement Center that is most convenient to the consumer upon receipt of a request for mediation. DRS will bear the cost of the mediation. The mediation session will be scheduled in a timely manner. An agreement reached by the parties to the dispute in the mediation will be set forth in writing. Discussions that occur during the mediation process will be confidential and may not be used as evidence in any subsequent due process hearing or civil proceeding. Should the dispute be resolved through mediation, a withdrawal of request for hearing must be submitted to the hearings coordinator. The parties to the mediation may be required to sign a confidentiality pledge prior to commencement of the process. Nothing in this Subsection shall be construed to preclude the parties from informally resolving the dispute. The Departmental representative attending the mediation must be the individual who has final decision making authority for the question in dispute. The mediation:

(1)  must be entered into voluntarily by all parties;

(2)  is not used to deny or delay the hearing or any other right; and

(3)  Is conducted by a qualified and impartial mediator.

(f)  Fair hearing process. The fair hearing process will be conducted in accordance with (1) through (10) of this Subsection.

(1)  Services under IPE to continue. No services being provided under the IPE shall be stopped, delayed, or reduced by the Department pending a final resolution of a requested hearing unless so requested by the individual or individual's authorized representative; or the service was obtained through misrepresentation, fraud, collusion, or criminal conduct on the part of the individual with disabilities. 

(2)  Request for a fair hearing. The individual has 30 calendar days following the date on the notice of the adverse decision to request a fair hearing.  
(A)  The individual requesting a fair hearing, may submit it to the local office, or may send it directly to the hearings coordinator in State Office.  DVR and DVRBVIDVS staff will assist the individual in completing this form and with preparation of evidence from the case record in conformance with 612:10-1-5, if so requested.

(B)  DVR and DVRBVIDVS staff will immediately notify their supervisor of the request for a fair hearing so that the administrative review can be started by the appropriate staff person. The completed Hearing Summary form, a copy of the notice of the adverse decision, and all supporting materials to be used in the hearing must be sent to the hearings coordinator as soon as possible. If a request for a fair hearing is submitted to the local office, staff will immediately forward it with the other materials.

(C)  Prior to the actual fair hearing, the hearings coordinator will provide copies of materials the agency will use in the fair hearing to the individual and/or the individual's representative in conformance with 612:10-1-5.

(3)  Withdrawal of request for a fair hearing. The individual, or the individual's representative, may submit a withdrawal of request for hearing any time following the submission of a request for a fair hearing up to the time the hearing is actually held. If the issue is resolved prior to the fair hearing, the individual, or the individual's representative, must submit a Withdrawal of Request for Hearing to end the fair hearing process.

(4)  Selection of impartial hearing officer.  The hearings coordinator will select an impartial hearing officer from a list of qualified impartial hearing officers maintained and identified by the State unit.  Once selected, the impartial hearing officer will assume responsibility for arranging and conducting the fair hearing with the assistance of agency staff as necessary. The hearings coordinator will be apprised of events in the hearing process, and will be provided copies of all correspondence.

(A)  Selections will be made randomly; or by agreement between the director of the designated State unit and the applicant or eligible individual or, as appropriate, the individual's representative; from the list of available impartial hearing officers. The hearings coordinator will forward all relevant materials to the assigned impartial hearing officer.

(B)  The impartial hearing officer will send written notice of the fair hearing to all parties involved. The written notice of the fair hearing will include the name, address, and a brief vita of the impartial hearing officer.

(C)  The individual may request a different impartial hearing officer based upon presented evidence that a conflict of interest exists consistent with Section 7 (16) of the Rehabilitation Act and 34 CFR 361.5(b)(25). A request for a different impartial hearing officer must be made within five days of receiving the fair hearing notice.

(5)  Scheduling of the fair hearing. The fair hearing must be held within 60 calendar days from the date the request for a fair hearing is received, unless the issue is resolved prior to the 60th day or the parties agree to a specific extension of time. The administrative review must be conducted and concluded within the same 60 days. Delays or continuances will not be given for the purpose of extending the provision of services. Any agreement to an extension of time must be formalized in writing.

(6)  Consumer's participation in hearing. At a fair hearing, the individual, or the individual's representative, is afforded the opportunity to:

(A)  present additional evidence, information, and witnesses to the impartial hearing officer;

(B)  be represented by counsel or other advocate selected by the applicant or eligible individual; and

(C)  examine all witnesses and other relevant sources of information and evidence.

(7)  Agency staff attendance. Professional staff involved in the disputed determination will appear at the hearing to provide appropriate information and evidence and testimony. Other staff will appear as directed.

(8)  Order of proceedings in the fair hearing. The Impartial Hearing Officer will conduct the fair hearing in accordance with State laws regarding conduct of individual proceedings before an agency, and applicable Federal laws and regulations. Although the order of proceedings is at the discretion of the Hearing Officer, generally, the fair hearing follows this order of proceedings:

(A)  presentation, arguments, and disposition of all preliminary motions and matters;

(B)  opening statements;

(C)  information and evidence presented by the agency;

(D)  evidence presented by the grievant;

(E)  rebuttal by either or both sides;

(F)  closing statements by the grievant;

(G)  closing statements by the agency; and

(H)  rebuttal by grievant.

(9)  Decision. The hearing officer makes a decision based on the provisions of the approved State Plan, the Act, Federal vocational rehabilitation regulations, and State regulations and policies that are consistent with Federal requirements and on whether or not the counselor properly applied rules. The hearing officer does not have the authority to rule upon the legality of DRS rules that are consistent with Federal requirements. A decision made after a fair hearing shall be final, unless a party to the fair hearing requests a review under Paragraph (10) of this Subsection. The hearing officer provides the individual, or the individual's representative, and the hearings coordinator a full written report of the findings and grounds for the decision within 30 days of the completion of the hearing. The hearings coordinator will immediately forward the decision to the Director of DRS. The impartial hearing officer may make one of several decisions, which include, but are not limited to:

(A)  finding in favor of the grievant;

(B)  upholding the determination or action of the agency;

(C)  accepting a withdrawal of the appeal confirmed in writing signed by the grievant, or  the grievant's representative; or

(D)  accepting a settlement of the issues agreed to by the grievant and the agency which must include a written withdrawal of request for a hearing.

(10)  Review of impartial hearing officer's decision. Any party involved in a fair hearing may request an impartial review of the impartial hearing officer's decision within 20 calendar days of that decision. This review will be conducted by the Governor or the Governor's designee to whom DRS is assigned. The review will be conducted in accordance with the standards in (A) through (E) of this paragraph:

(A)  The Governor or the Governor's designee will not delegate responsibility for this review to any officer or employee of DRS.

(B)  The Governor or the Governor's designee will provide an opportunity for the submission of additional evidence and information relevant to a final decision concerning the matter under review.

(C)  The Governor or the Governor's designee will make a final decision within 30 days of the request for administrative review. The decision will be provided to all parties, and/or to the parties' authorized representatives, in writing. The written decision will include a full report of the findings, and the grounds for the decision.

(D)  The Governor or the Governor's designee cannot overturn or modify a decision, or part of a decision, made by an impartial hearing officer that supports the position of the individual unless the Governor or the Governor's designee concludes, based upon clear and convincing evidence, that the decision of the hearing officer is clearly erroneous on the basis of being contrary to the approved State plan, the Act, Federal vocational rehabilitation regulations, or State regulations and policies that are consistent with Federal requirements. The Governor or the Governor's designee will apply the standards presented in (i) through (iii) of this Subparagraph when conducting the review of the hearing officer's decision.

(i)  The hearing officer's decision shall not be arbitrary, capricious, an abuse of discretion, or otherwise unreasonable.

(ii)  The hearing officer's decision shall be supported by substantial findings of fact.

(iii)  In reaching the initial decision, the impartial hearing officer shall correctly apply Federal and State law, regulation, agency policy, and the approved State Plan as they pertain to the specific issue in question.

(E)  A decision made under this Paragraph shall be final unless a party involved in the hearing brings a civil action.

(G)  Civil proceedings. Any party aggrieved by a final decision of an impartial hearing officer, or by the Governor or the Governor's designee, may bring a civil action for review of the decision. The action may be brought in any State court of competent jurisdiction or in a district court of the United States of competent jurisdiction without regard to the amount in controversy. If a party brings a civil action, the final decision of the impartial hearing officer, or of the Governor or the Governor's designee, shall be implemented pending review by the court. In any action brought under this Subsection, the court:

(1)  shall receive the records relating to the hearing, and the records relating to any review conducted under (f)(10), if applicable;

(2)  shall hear additional evidence at the request of a party to the action; and

(3)  basing the decision of the court on the preponderance of the evidence, shall grant such relief as the court determines to be appropriate. [29 USC 722]

(h)  Standards for impartial hearing officers. In addition to qualifications required in a contract with the Department, an impartial hearing officer must meet the standards set forth in (1) through (6) of this Subsection:

(1)  cannot be an employee of a public agency (other than an administrative law judge, hearing examiner, or employee of an institution of higher learning);

(2)  cannot be a member of the Oklahoma Rehabilitation Council;

(3)  has not been involved previously in the vocational rehabilitation of the applicant or eligible individual;

(4)  must have knowledge of the delivery of vocational rehabilitation services, the State plan required under Section 101 of the Act, and the Federal and State rules governing the provision of such services and training with respect to the performance of official duties;

(5)  must have no personal, professional or financial interest that would be in conflict with the objectivity of the impartial hearing officer; and

(6)  must have successfully completed impartial hearing officer training presented by DRS.

(i)  Standards for impartial mediators. In addition to qualifications required in a contract with the Department, an impartial mediator:

(1)  will be trained and certified or licensed in effective mediation techniques;

(2)  will not be an employee of a public agency (other than an Administrative Law Judge, hearing examiner, employee of a State Office of Mediators, or employee of an institution of higher education);

(3)  will not be a member of the Oklahoma Rehabilitation Council;

(4)  must be knowledgeable in laws and regulations relating to the provision of VR services;

(5)  has not been involved previously in the vocational rehabilitation of the applicant or eligible individual; and

(6)  must have no personal, professional or financial interest that would be in conflict with the impartiality of the mediator.
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